E- 340; The Reſpondents themſelves laid no ſtreſs upon this Nuncupative Wil 
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Sir Charles Kemeys, Baronet, Thomas Lord Wharton, Goodwin Ref — | Et e contra. 
M barton, Eſq; and Others. 33 WA ut 


| | 2 | 
__ The CASE of Sir John Thomas, and Dame E/:zabeth. 
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— 
* 
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SHE Appeal-is againſt a Decree-in Chancery of the 9th. of March 169%, for raiſin g a Portion of 5000 J. and Maintenance ( which was payable 


= Deſcended to the Appellant the Lady Thomas as Heir at Law, as well to the ſaid William Thomas as to the ſaid Ann Thomas. 
221516 April, 


14674. ſeveral Terms of 500 Years, of and in divers Mannors and Lands in the Counties of Glamorgan and Monmouth are limitted to the ſaid Lord Wharton 


dauer Cent. from the Death of William Thomas to the time of Payment thereof, for Maintenance and · Education of ſuch Daughter. 3 
Ihe ſaid William Thomas having a Son and a Daughter living, and there not being any Proviſion made for the Daughters of that Marriage (on- 
Ay in caſe of Failure -of Iſſue Male) he the ſaid William Themas by Indenture dated the ſaid Twentieth of March 1676 did Settle divers other 
Lands ( which-were then in Jointure to Dame Am Horgan and Jane Oldſworth ) unto the ſaid Thomas, now Lord Wharton, and Goodwin Wharton, for the 
=:20!b Merch Term of 200 Years, to raiſe the Sume, of. 20 eee hter, payable at her Age of 16 Years, or Marriage, and alſo Maintenance for each 
1676 Daughrer, viz. Thirty Pounds per Aun. till Fiche Lears old, andWMen 60 J. per Aun. lill her Portion became payable: PROVIDED, amongſt other 
. things, that if William Thomas ſhould make Satisfaction, or better Proviſion for ſuch Daughter, to the eontentment of Thomas, now Lord Wharton, and 


", __— Goodwin Wharton, then the Leaſe or Term of 200 Years to be void. „ rn I 5 
416%. William Thomas dyed, leaving Iſſue a Son and Daughter, vi. Edmond, afterwatds Sir Edmond, and the ſaid Ann. 
4692. deſcended to the ſaid Ann, as Heir, at Law, and the ſaid Sir Edmond did make his Mother, the late Lady Nemeys, his Executrix, whereby ſhe got 
80 her own Uſe all the Profits of his whole Eſtate, which ſhe had received for 15 Years as his Guardian, worth above 30000 J. | 0 
18694. who attended to pray with her about 'two days before ſhe die | had, ſhe anſwered in general 
2476 Aug. Words, All that is in my Power, to give, I leave. to my. Mother, Brother and Siſters (meaning Charles, Jane and Mary Kemeys the Children which her 
1694 Mother had by Sir Charles) and alſo gave ſome ſpecifick Legacies, and ſome ſmall Money Legacies to other Perſons, which Words the Miniſter 
© -writ in ſhort hand, but when Written does not . „ 8 „„ ST nog 
Sit Charles Hemeys and his Lady, at firſt, took out a plain Adminiſtration to Ann, as if ſhe had dyed Inteſtate, but about 7 Months afterwards, upon 
better eenſideration they procured ſome of the Legatees to Sue them in the Prerogative Court, to repeal that Adminiſtration, and thereupon an Adminiſtra- 


asking her how ſhe would diſpoſe -of what ſhe ha 


tion with the ſaid Nuncupative Will ame xt, was granted to the ſaid Lady Heyme s. „ e 5 
By this Nuncupative Will they have gained. Two Houſes in Holland, worth 2000 J. and alſo about 40007. Money in the Bank of Holland, which 
would otherwiſe have come to the Appellant as Heir. 5 „„ Wy: 3 Io 22 
Nee, Alio the ſaid Awn Thomas, had 4000 J. 22 Money, gnd Secyrities for ſeveral great Summs-of Money and Jewels of great Value, ail given by hee the 
1935 Lady Morgar, derer. all which being Perſohal Estate, together with Two Years Rents and Profits of the whole real Eſtate, received during 
the Life of un, (not charge with the ſaid 5000 J. Portion )-came to the Lady Aemeys, and her Three Children, by Virtue of the ſaid Nuncupative 
Will; yer the ſaid Sir Charles Kemeys, and: his Lady, have thought fit to Claim the ſaid Two Summs of 5000 /. a piece, which were Limitted for the 
Portion of the ſaid Aun, by the ſaid Two Settlements before mentioned, and brought Ejectments, and got Judgments therein, in the Name of the ſaid 


5 al rxuſtees, the ſaid Lord Whartor, and Goodwin Hhartor, for recovery of the ſaid Eſtate in the Counties of Monmouth and Glamorgan. 


4 


— 


8 Ejectments, and to compell them to aſſign the aforeſaid Terms of Years to the Appellants. i 
March, 


but gave no Direction haw the ſame ſhould be Applied, nor reſerved the 
Jod l. and Maintenance Money, and Intereſt, but that upon Conſtructi 
„ TT From which Decree t 


s, from the Death of Sir Edmond Thomas, to the Death of the faid Aus, 


of the Truſts, only one 5000 J. ought to be raiſed. 
Appellants do Appeal. 


1 


For char the fd Portion of 5000 J. (deſigned as a Proviſien for the Daufhter, in caſe ſhe ſhould have nothing elſe ceaſed when the reaſon and Occa- 
and that was as ſoon as the Eſtate and Inheritance, out of which the Portion was to be raiſed, Deſcended, and came to the ſaid 


2 1 Aion of raiſing it ceale: n 
Aim Thomas, for it is againſt reaſon that her own Eſtate ſhould be Debtor 
_ «the ſame ought to remain Diſcharged in the Hands of the Appellant, to 
3 «Ole. Whereas it is inſiſted y the Reſpondents, That the Portion is Revived 
5 Brother and Siſters, all hat was in her Power to give. | 
* Anſwer iff, It was not in the Power of Arr, to Revive this Portion by any Nuncu 
An Infant, andalthouglthe ſhould have made any Deed by Expreſs Wor | 

| uch Deed would have geen Void, by reaſon of her Infancy, much leſs cou ſhe do it by Word of Mouth. . „ 1 | 
A. But it does not anv Way appear that 4»» had any thoughts or Intention of giving away this Portion, or that there was any Diſcourſe about it, but all that 
Dean be preſum'd the meant by this Gift, was the ready Money and Jewels, and other things which her ſaid Grand- mother (the Lady Morgan) had given her. 


o herſelf, and the Portion being once ceaſed, and the Eſtate Diſcharged of it, 
hom it is Deſcended. „„ 1 8 = 85 + 


ative Will, or to continue it as a Charge upon her Inheritance, becauſe ſhe was 


„Months afterwards, when the Miniſter did ſwear che fame from his ſh t-hand Notes, and the. Appellants .knew nothing.of thoſe Proceedings, nor 

_ = ,.if they had, could they by the Courſe of the Prerogative Court have _ them. And the Reſpondents having got a Probat under the Seal of 

„that Courr, it was read in Chancery, and by the Courſe of that Court the Appellants could not draw that Matter into a new Examination there. 

It will be objected, that Sir Edmond Thomas, the Infant, received the Rents and Profits of the Eſtate, and purchaſed ſeyeral Lands which is enjoy d 

by the Appellants ELLE EEE x. ac "oo V 

Aver. The Lady Kemeys, did with the Profits of the whole Eſtate purchaſe about 20 J. per Ann. in the Name of Sir Edmond, and no more, but all the reſt 
| ol the Profits came to the Reſpondents. | 5 Es | PS Od 


© Ir will be objected that the Appellant the Lady Thomas is a remote Heir. „ : 
| Anſwer: She is only Siſter of Edmond Thomas, who made the Settlement in 1674, and being Heir at Law, ought, with Submiſſion, juſtly to have more fa- 
; Vvourable Regard than an Adminiſtrator of an Adminiſtratrix in all Courts of Juſtice. 1 | 


- 


| bre, The Lady Aemeys, 2 a Portion of 5000/7 had a Jointure of 800 /. per Ann. diſpuniſhable of Waſt, by vertue of which Power of Waſt Sir Charles 


' has Cut down about 1000 J. worth of Timber and Wood, and particularly hath Cut down Groves, that were Ornaments of the great Seat of the 

Family at Rupera, and deſtroyed the Deerthere. e.. FFP 
And the Reſpondents (who would have this Portion raiſed ) receiv d. the Profits of the Eſtate for 17 Years lyable to the Portion, have likewiſe gained 
15 Years Profit. of the reſt of the Eſtate not in Jointure worth 1 300 J. per Ann. which Profits were received as the Lady Aemeys, was Guardian to Sir EA. 


"word as aforeſaid, and they have Alſo received about two Years Profit more of the ſame Eſtate as the Lady Xemeys was Guardian to Amr, her Daugh- 


| «ger, and alſo received the Profits of Another Eſtate worth 700 J. per Ann. during both their Minorities, which laſt mentioned Eſtate is gone away from 


| the llants to another Family. 5 3 1 1 „ 9 25 
Note, 1 er this Cauſe was, by the Order of this Honourable Houſe, Ordered to be heard on the 3d of April, the Reſpondents thought fit to bring a Croſs. 
Appeal, complaining that both the Portions of 5000 /: with Intereſt are not appointed to be raiſed by the ſaid Decree, and by the ſame Appeal do deſire 
that the ſaid Decree in that reſpe& may be alter d and reQtified. C %%% el a be | 
There ſeems to be no Colour of reaſon why any 5000 J. ought to be raiſed, but as to the Demand of the two five Thouſand Pounds it appears, upon 
comparing and conſidering both Deeds, that the only reaſon chat this laſt Settlement in 1676 was made, was becauſe at that time there was a Son and 
a Daughter of that Marriage (namely Sir Edmond and Mrs. Ann) and by the firſt Settlement in 1674 there was no Proviſion for Daughters but in caſe 
of Failure of Iſſue Male, fo that there was at that time a Neceſſity to make that Proviſion for Daughters by the Settlement in 1676. „„ 
And it is further to be Obſerved, that the 5000 J demanded by this Croſs Appeal, did not become due to the ſaid Aus till after ſhe was poſſeſſed of 
.th of the ſaid Eſtate. % ne on ns bs | „„ 
. ; En — Wherefore the Appellants humbly i +: that the ſaid Decree for raifing the one 5000 l. Portion, and Maintenance, and In- 
: | | tereſt may be reverſed. And that the Croſs Appeal of the Reſpondents may be diſmiſſed with Coſts. | 


1 - | William Dobyns 


to An Thomas, deceas d, Daughter of the late Lady Kemeys by William Thomas Eſq; her former Husband, deceas d) out of the Eſtate which is 
By a Settlement made in conſideration of tlie Marriage between the ſaid Villiam Thomas, and Mary his Wife (aſterwards Lady Kemeys) two 


and Goodwin Wharton in Truſt upon failure of Iſſue Male of that Marriage, to raiſe 5000 J. if they the ſaid William I homas and Mary his Wife ſhould 
chave but one Daughter, payable at her Age of 18 Years, or Day of Marriage, which ſhould firſt happen, with Intereſt, at the Rate of Three Pounds 


"417 Fanuary Sir Edmond Thomas dyed without Iſſue, being then about 19 Vears of Age, whereupon the whole Eſtate of the Family, W orth near 3000 / per . 


och Auguſt The ſaid Ann Thomas attained her Age of 18 Tears, and _ fick of the Small-Pox ſhe died of that Diſtemper ; 9 that Sickneſs a Miniſter, | 
5 ws | 


Whercupon the Appellants brought their Bl in Chancery againſt the Reſpondents, for an Injunction to ſtay the ſaid Truſtees Proceedings in- the laid : 


The Cauſe coming to be heard before the late Ld Chancellor, he was pleaſed to declare that the Terms for Years were not Diſcharged by the Taheri- 
"x69, dance Veſting in the ſaid Ann Thomas, and that the ſaid 5000 J. Portion, Limitted by the laſt Settlement, . ought to be raiſed by Vertue of the ſaid Terms, 
ol and ſtand charged upon faid Eſtate, together with ſeveral Summs for Maintenance for the ſaid Aux, at her Age of 16 Years, and from thenceforth full Intereſt 


nſideration thereof, neither is it referr d to a Maſter to Compute the ſaid - 


ain by the Nuncupative Will, whereby Ar gives to her Mother, and hat | 


to Charge the Portion, or had appointed it to be raiſed out of her Inheritance, 


„but took out Adminiſtration to Ann, and never ſet up the Will till Seven 
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